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(c) Effect on contest. The debarring of-
ficial shall defer a final decision on the
contest pending the results of the fact-
finding proceeding.

§890.1028 Conducting a fact-finding
proceeding.

(a) Informal proceeding. The presiding
official may conduct the fact-finding
proceedings as informally as prac-
ticable, consistent with principles of
fundamental fairness. Formal rules of
evidence or procedure do not apply to
these proceedings.

(b) Proceeding limited to disputed mate-
rial facts. The presiding official shall
consider only the genuinely disputed
facts identified by the debarring offi-
cial as material to the basis for the de-
barment. Matters that have been pre-
viously adjudicated or that are not in
bona fide dispute within the adminis-
trative record shall not be considered
by presiding official.

(c) Provider’s right to present informa-
tion, evidence, and arguments. A pro-
vider may appear before the presiding
official with counsel, submit oral and
written arguments and documentary
evidence, present witnesses on his own
behalf, question any witnesses testi-
fying in support of the debarment, and
challenge the accuracy of any other
evidence that the agency offers as a
basis for the debarment.

(d) Record of proceedings. The pre-
siding official shall make an audio re-
cording of the proceedings and shall
provide a copy to the provider at no
charge. If the provider wishes to have a
transcribed record, OPM shall arrange
for production of one which may be
purchased at cost.

(e) Presiding official’s findings. The
presiding official shall resolve all of
the disputed facts identified by the de-
barring official, on the basis of a pre-
ponderance of the evidence contained
within the entire administrative
record. The presiding official shall
issue a written report of all findings of
fact to the debarring official within 30
days after the record of the fact-finding
proceeding closes.

§890.1029 Deciding a contest after a
fact-finding proceeding.

(a) Findings shall be accepted. The de-
barring official shall accept the pre-

§890.1030

siding official’s findings of fact, unless
they are arbitrary, capricious, or clear-
ly erroneous. If the debarring official
concludes that the factual findings are
not acceptable, they may be remanded
to the presiding official for additional
proceedings in accordance  with
§890.1028.

(b) Timeframe for final decision. The
debarring official shall issue a final
written decision on a contest within 30
days after receiving the presiding offi-
cial’s findings. The debarring official
may extend this decision period for
good cause.

(c) Debarring official’s final decision.
(1) The debarring official shall observe
the evidentiary standards and burdens
of proof stated in §890.1024 in reaching
a final decision.

(2) In any case where a final decision
is made to debar a provider, the debar-
ring official has the discretion to set
the period of debarment, subject to the
factors identified in §§890.1016 through
1021.

(3) The debarring official has the dis-
cretion to decide not to impose debar-
ment in any case involving a permis-
sive debarment authority.

(d) No further administrative pro-
ceedings. No further administrative
proceedings shall be conducted after
the debarring official’s final decision in
a contest involving an additional fact-
finding hearing. A provider adversely
affected by the debarring official’s
final decision in a contested case may
appeal under 5 U.S.C. 8902a(h)(2) to the
appropriate U. S. district court.

SUSPENSION

§890.1030 Effect of a suspension.

(a) Temporary action pending formal
proceedings. Suspension is a temporary
action pending completion of an inves-
tigation or ensuing criminal, civil, or
administrative proceedings.

(b) Immediate effect. Suspension is ef-
fective immediately upon the sus-
pending official’s decision, without
prior notice to the provider.

(c) Effect equivalent to debarment. The
effect of a suspension is the same as
the effect of a debarment. A suspended
provider may not receive payment
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from FEHBP funds for items or serv-
ices furnished to FEHBP-covered per-
sons while suspended.

§890.1031 Grounds for suspension.

(a) Basis for suspension. OPM may
suspend a provider if:

(1) OPM obtains reliable evidence in-
dicating that one of the grounds for
suspension listed in paragraph (b) of
this section applies to the provider;
and

(2) The suspending official deter-
mines under paragraph (c) of this sec-
tion that immediate action to suspend
the provider is necessary to protect the
health and safety of persons covered by
FEHBP.

(b) Grounds for suspension. Evidence
constituting grounds for a suspension
may include, but is not limited to:

(1) Indictment or conviction of a pro-
vider for a criminal offense that is a
basis for mandatory debarment under
this subpart;

(2) Indictment or conviction of a pro-
vider for a criminal offense that re-
flects a risk to the health, safety, or
well-being of FEHBP-covered individ-
uals;

(3) Other credible evidence indi-
cating, in the judgment of the sus-
pending official, that a provider has
committed a violation that would war-
rant debarment under this subpart.
This may include, but is not limited to:

(i) Civil judgments;

(ii) Notice that a Federal, State, or
local government agency has debarred,
suspended, or excluded a provider from
participating in a program or revoked
or declined to renew a professional li-
cense; or

(iii) Other official findings by Fed-
eral, State, or local bodies that deter-
mine factual or legal matters.

(c) Determining need for immediate ac-
tion. Suspension is intended to protect
the public interest, including the
health and safety of covered individ-
uals or the integrity of FEHBP funds.
The suspending official has wide discre-
tion to decide whether to suspend a
provider. A specific finding of imme-
diacy or necessity is not required to
issue a suspension. The suspending offi-
cial may draw reasonable inferences
from the nature of the alleged mis-
conduct and from a provider’s actual or
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potential transactions with the

FEHBP.

§890.1032 Length of suspension.

(a) Initial period. The initial term of
all suspensions shall be an indefinite
period not to exceed 12 months.

(b) Formal legal proceedings not initi-
ated. If formal legal or administrative
proceedings have not begun against a
provider within 12 months after the ef-
fective date of his suspension, the sus-
pending official may:

(1) Terminate the suspension; or

(2) If requested by the Department of
Justice, the cognizant United States
Attorney’s Office, or other responsible
Federal, State, or local prosecuting of-
ficial, extend the suspension for an ad-
ditional period, not to exceed 6 months.

(c) Formal proceedings initiated. If for-
mal criminal, civil, or administrative
proceedings are initiated against a sus-
pended provider, the suspension may
continue indefinitely, pending the out-
come of those proceedings.

(d) Terminating the suspension. The
suspending official may terminate a
suspension at any time, and shall ter-
minate it after 18 months, unless for-
mal proceedings have begun within
that period.

§890.1033 Notice of suspension.

(a) Written notice. OPM shall send
written notice of suspension according
to the procedures and methods de-
scribed in §890.1006(c)—(f).

(b) Contents of notice. The suspension
notice shall contain information indi-
cating that:

(1) The provider has been suspended,
effective on the date of the notice;

(2) The initial period of the suspen-
sion;

(3) The basis for the suspension;

(4) The provisions of law and regula-
tion authorizing the suspension;

(5) The effect of the suspension; and

(6) The provider’s rights to contest
the suspension.

§890.1034 Counting a period of sus-
pension as part of a subsequent de-
barment.

The debarring official may consider
the provider’s contiguous period of sus-
pension when determining the length
of a debarment.
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